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equal treatment   
is Prospect's aim

Many employees across the economy work on fixed-
term contracts or as casual staff. Prospect opposes the 
indiscriminate use of temporary appointments because they 
undermine the security, terms and conditions and career 
development of all Prospect members.

Prospect campaigns against the use of fixed-term contracts 
and for parity of terms and conditions between members on 
temporary and permanent contracts.

This guide explains the legal rights to equal treatment 
for fixed-term contract employees and the limitations on 
extending the fixed-term beyond four years. It also describes 
the other general rights for workers on fixed-term contracts.

The guide is a general outline of the law in England, Wales 
and Scotland. There are some differences in Northern Ireland, 
and the law is very different for members in the Isle of Man 
and the Channel Islands.

For personal advice about your contract or your rights at 
work, please contact your Prospect representative.
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what is a fixed- 
term contract?

1.1 A fixed-term contract (FTC) is where the employment contract 
is:

■■ for a specified period

■■ to complete a particular task, or

■■ ends on the occurrence (or non-occurrence) of a specific 
event.

These are discussed in turn below.

period contracts

1.2 A contact is fixed-term where a termination date is clearly 
identified at the start of the contract. A contract is not fixed-term 
if it only has a minimum duration, rather than a maximum.

special task contracts

1.3 Some workers are employed to work solely on a particular 
one-off project. This needs to be made clear to the employee in 
the contract of employment or letter of appointment. In these 
cases the temporary contract comes to an end when the task or 
project finishes.

event contracts

1.4 Where it is known from the beginning that the contract will 
come to an end when an event happens or doesn’t happen it 
is a fixed-term contract. For example, it could be that the post 
has specified external funding and when the funding ceases 
the contract will cease. Where the contract is dependent on an 
external event, for example the end of the project, this is often 
known as a supervening event contract.
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casual recruits

1.5 Casual recruits are another example of the use of temporary 
or short-term appointments to cover short-term vacancies but 
they do not count as a fixed-term contract under the law unless 
they fall into one of the categories above. Casual staff will rarely 
be retained for more than two years, as they would then obtain 
employment protection rights against unfair dismissal.

employment status

1.6 To benefit from most statutory employment protection rights, 
including the regulations on fixed-term working, a worker has 
to be an employee rather than self-employed. This can cause 
difficulties for some short-term appointments. Despite the fact that 
you may be described as ‘self-employed’, and pay tax and national 
insurance as a self-employed person, the courts may decide you 
are really an employee and are therefore entitled to employment 
protection rights. A court would look at what really happens in 
your employment and would decide whether you are working for 
yourself – that is, self-employed – or not. If your employer states 
that you are self-employed and you are not sure of the position, 
seek advice from Prospect and see Prospect Members’ Guide to 
Atypical Working.

1.7 There is also a third category of worker. This excludes the 
genuinely self-employed, but includes many other atypical workers, 
such as contractors and freelances. These people do qualify for 
some employment rights, such as the anti-discrimination laws 
and limits on working time, and the right to be accompanied to 
grievance and disciplinary hearings. Unfortunately the fixed-term 
regulations do not cover this broader group of workers and only 
apply to employees.
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your contract of 
employment

2.1 All employees have a contract of employment, whether it is 
written down or not, once they agree to perform a task for which 
the employer agrees to pay wages. The terms of the contract can 
be express, implied or imposed by statute. Evidence of the contract 
can be in written documents, in verbal or collective agreements.

2.2 All employees working for one month or more are entitled to 
a written statement of their terms and conditions. The statement 
must be given on request to the worker within two months of their 
starting date.

written statement

2.3 The written statement must contain the following 
information:

■■  names of employer and employee

■■  date employment began

■■  date that continuous employment began

■■  scale or rate of pay or how pay is calculated

■■  intervals of pay (monthly, weekly, etc)

■■  hours of work

■■  amount of holiday entitlement and holiday pay

■■  sickness arrangements and sick pay

■■  pension entitlement

■■  length of notice of termination required to be given by 
employer and employee

■■  job title, or brief description of the work

■■  details of place of work and any mobility obligations

■■  reference to collective agreements which affect the terms and 
conditions of employment

■■  separate details if the employee is to work outside the UK

■■  details of disciplinary and grievance procedures or where these 
can be found.
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2.4 In the case of a fixed-term contract the written statement of 
terms and conditions must include the expected termination date.

individual contracts

2.5 Many employers use personal or individual contracts. This 
simply means that the contract is individually agreed, rather than 
collectively negotiated, and can be tailored by the employer.

2.6 Legally all contracts of employment are individual, as 
the means of enforcing any contract is down to the individual 
employee. Staff on individual contracts have the same statutory 
employment rights as other employees.

2.7 Prospect has an Individual Contract of Employment Service 
(ICES) aimed at members on individual contracts. See the Prospect 
Members’ Guide to Individual Contracts of Employment for more 
information.

2.8 If you are considering whether to accept a fixed-term contract 
for working abroad you are advised to read the Prospect Members’ 
Guide to Overseas Working before accepting the contract terms.
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equal rights

3.1 The Fixed-Term Employees (Prevention of Less Favourable 
Treatment) Regulations 2002 implement the European Fixed-Term 
Workers Directive. The key principle of the directive is to ensure 
equal treatment between fixed-term and permanent employees, 
unless a difference in treatment is objectively justified.

3.2 The fixed-term employee must not be treated less favourably, 
on grounds of their fixed-term status, in respect of:

■■  the terms of the contract, or

■■  being subjected to any detriment.

3.3 The regulations state that the right to equal treatment 
includes in particular:

■■  any period of service qualification for benefits under the 
contract (for example, periods on separate continuous fixed-
terms contracts should be aggregated)

■■  the opportunity to receive training

■■  the opportunity to secure a permanent position.

3.4 The right to equal treatment will be applied on a pro-rata 
basis where appropriate.

3.5 See Section 4 for equality in terms of the contract.

comparators

3.6 To make a claim for equal treatment the fixed-term employee 
must identify an actual comparator. The comparison with a person 
on a permanent contract is limited to someone currently employed 
by the same employer, and engaged on the same or broadly 
similar work, having regard to whether they have the same level of 
qualification and skills.

3
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objective justification

3.7 The employer will be able to defend a claim by an employee 
if they can demonstrate that the less favourable treatment was 
objectively justified. This involves identifying the reason for the 
different treatment and considering the impact on both the 
employer and employee. It will only be justified if a tribunal is 
satisfied the employer had a very good reason for the difference in 
treatment.

3.8 To determine whether the employer has objective justification 
for treating the fixed-term employee less favourably the terms of 
the contract can be assessed as a package, rather than compared 
term by term. For example, the employer could argue that it is 
objectively justified to refuse access to a pension scheme, because 
the employee has been given some other term such as a bonus 
instead. This makes it difficult to apply the principle in practice.

right to be informed of job vacancies

3.9 The regulations provide that employees on fixed-term 
contracts must be informed of job vacancies within the employer’s 
organisation. Vacancies must be contained in advertisements 
which the employee has a reasonable opportunity to read. It will 
be less favourable treatment not to allow fixed-term employees to 
apply for jobs that are open to comparable permanent employees, 
unless the employer can objectively justify refusing to allow them 
to apply. 

right to a written statement

3.10 If an employee thinks they have been treated less favourably 
because of their fixed-term status they can request reasons for the 
treatment. A reply must be made by the employer within 21 days. 
This statement will be admissible as evidence in an employment 
tribunal. If an employer does not provide a statement or is evasive 
the tribunal can draw an adverse inference.

enforcement of rights

3.11 Rights under the regulations are enforced by application to 
the employment tribunal.
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3.12 Employees could make complaints that they have:

■■  been treated less favourably on grounds of being a fixed-term 
employee

■■  not been made permanent instead of having a fixed-term 
contract renewed after four years

■■  not been informed of a vacancy for a permanent position

■■  been victimised or dismissed for asserting their rights under 
these regulations.

3.13 In all cases applications must be made within three months 
of the less favourable treatment, failure by the employer, or date 
of the dismissal or detriment. The three-month limit can only be 
extended where the tribunal considers it equitable to do so, and 
only in very exceptional circumstances.

3.14 Fees must be paid to bring a claim to the Employment 
Tribunal if the case is submitted on or after 29 July, 2013. Prospect 
will pay the fees if we are supporting the case. 

3.15 If you need advice about enforcing your rights under 
the regulations you should seek advice from your Prospect 
representative or full-time officer as soon as possible. Members 
should note that under Prospect's rules, legal advice and 
workplace and other assistance is offered at the discretion of the 
union, and will be decided on an individual basis depending on the 
merits of the case.
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terms of 
the contract

4.1 Fixed-term employees should be entitled to equal treatment 
with comparable permanent colleagues in respect of all terms of 
the contract. For example in one successful case taken by Prospect 
the employment tribunal found that fixed-term workers were 
entitled to equal performance pay, pensions, redundancy, sick pay 
and bonuses.

pay

4.2 Fixed-term contract workers should be on the same pay 
scales as other colleagues, and in most organisations this is 
the case. You should therefore be eligible for pay increases, 
progression through a pay scale, performance pay or other 
elements of remuneration just the same as other staff.

pensions

4.3 Staff on FTCs are often excluded from occupational pension 
schemes. The courts have confirmed that it will be unlawful to 
exclude fixed-term staff from pension schemes unless the employer 
can specifically justify the difference in treatment.

redundancy

4.4 Prospect policy is that fixed-term contract workers should 
be eligible for the same contractual redundancy pay as other 
employees. However, many employers try to limit redundancy pay 
and exclude fixed-term contract staff. In each case an employment 
tribunal would need to consider the individual circumstances to 
see if the employer is justified in not paying full redundancy pay. 
Several cases have succeeded in arguing full redundancy terms, 
including Prospect cases against non-departmental public bodies 
and a government department.

4
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4.5 Fixed-term contract employees must in all cases be paid 
statutory redundancy pay if their contract is not renewed because 
the job no longer exists and they have been continuously 
employed for two years or more.

training

4.6 Prospect argues that people on FTCs should be included in 
appropriate training and staff appraisal schemes. If excluded, seek 
advice from your Prospect representative.
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continuity of  
employment

5.1 Many employment rights depend on the length of time 
employed in the job, for example two years’ service is required for a 
redundancy claim. Therefore it is important to establish continuity 
of employment where there is a series of fixed-term contracts.

5.2 If a fixed-term contract is renewed, continuity of employment 
will normally be assessed throughout the entire period of 
employment. For example, if you are taken on for a two-year FTC, 
and you are then offered a further year’s contract, you will have 
three years continuous employment.

5.3 Breaks of less than a week do not break continuity. To avoid 
disputes over continuity, it is best to ensure that the new contract 
follows on without any break from the previous one.

temporary cessation of work

5.4 Even if there is more than a week between contracts, you 
may still be able to establish continuous employment. The most 
common way of doing this is to argue the break was a ‘temporary 
cessation of work’ – for example, if there was a period between 
contracts when there was no work available. Alternatively you 
may be able to show that the break in employment was due to 
a custom or arrangement. If this happens, seek advice from your 
Prospect representative.

change of employer

5.5 If your employer changes, your continuity of employment is not 
automatically broken. There may be a change of employer if you are 
transferred from a government department to a private employer, 
or if you work in the private sector and a new company takes over 
the business that you work for. Generally under the Transfer of 
Undertakings Regulations (TUPE) your employment and all your 
terms and conditions of employment transfer to the new employer. 
See the Prospect Members’ Guide to TUPE for more information.
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legal rights 
at work

6.1 Employees on fixed-term contracts are covered by the 
statutory employment rights of all employees. Some depend on 
length of service while others apply from the first day of work.

basic rights

6.2 Rights to which all employees are entitled include:

■■  minimum standards of health and safety at work

■■  no unlawful deduction from wages

■■  itemised pay statements

■■  no discrimination on grounds of a protected characteristic; 
race, sex, gender reassignment, disability, sexual orientation, 
religion/belief, age, pregnancy or maternity, marriage or civil 
partnership

■■  equal pay between women and men

■■  time off for ante-natal care

■■  52 weeks’ maternity leave

■■  statutory sick pay (if qualifying conditions are met)

■■  to join a trade union

■■  no discrimination on grounds of trade union membership or 
activities

■■  reasonable time off for union, public and safety rep duties

■■  national minimum wage

■■  not to be required to work more than an average 48 hours a 
week

■■  minimum daily and weekly rest periods

■■  time off for care of dependants in an emergency

■■ 5.6 weeks’ paid holiday per year

■■  equal treatment for part-time workers.

6
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service-related rights

6.3 The following rights depend on the employee having 
completed a required length of service:

■■  unfair dismissal (other than 6.4 below) 2 years

■■  written reasons for dismissal 1 year

■■  redundancy payments 2 years

■■  notice of termination of employment I month

■■  written statement of terms and I month 
conditions 

■■  18 weeks’ parental leave 1 year

unfair dismissal

6.4 To take a claim for unfair dismissal to an employment 
tribunal you must normally have completed two years' service. In 
some cases unfair dismissal can be claimed regardless of length of 
service. This includes dismissal for any of the following reasons:

■■  attempting to assert a statutory right

■■ discrimination on the grounds of a protected characteristic

■■  pregnancy or connected reasons

■■  trade union membership/activity

■■  health and safety activities

■■  being an employee representative or pension fund trustee

■■  asserting rights under the working time regulations

■■  whistleblowing (in certain circumstances).

rights under contract

6.5 Above are listed the minimum statutory rights of all 
employees. Some employers will allow more generous terms under 
the contract of employment, for example enhanced maternity 
pay or maternity leave rights. Check the terms of your contract 
carefully.
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time limits

6.6 The time limits on starting legal action for many of these 
rights are very strict. An application for a claim of unfair dismissal 
must be lodged within three months of the date of dismissal. An 
application against discrimination at work must be within three 
months of the incident. It is always best to consult your Prospect 
representative promptly after any such incident.
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permanent status 
or renewal

7.1 There are two ways of getting a permanent or indefinite term post:

■■  converting the fixed-term contract into a permanent position

■■  applying for a permanent position.

7.2 Either way, previous service should count towards your 
continuity of employment.

7.3 Under the 2002 regulations, employees on fixed-term 
contracts are entitled to be informed of job vacancies within the 
organisation (see Section 3).

7.4 If your fixed-term contract is renewed you should check the 
terms and conditions carefully, as the employer may take the 
opportunity to vary them.

7.5 If an employee continues working past the expiry date of the 
contract, and the employer has not said that this is on a further 
fixed-term basis, the contract becomes an indefinite one.

7.6 Within the first four years there is no automatic right to have 
your contract converted to an indefinite post. But if your contract 
is not renewed and someone else is appointed to the post (either 
as a fixed-term or indefinite appointment) this may give grounds 
for claiming unfair dismissal (see Section 8).

limitation on fixed-term contracts

7.7 Under the regulations, where an employee has been employed 
on a contract (or series of contracts) for four years or more, any 
further extension or renewal of the contract will be deemed to 
be for an indefinite term unless the employer is able to justify the 
extension objectively.

7.8 There have been very few cases taken on this point, but a 
tribunal would be looking for strong argument from an employer 
to justify not making the contract permanent, for example a 
project shortly coming to an end or external funding due to cease.

7
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7.9 If the employer issues a further fixed-term contract on 
renewal after a continuous period of four years, the employee 
can ask for a statement in writing confirming the contract 
is now permanent. The employer must reply within 21 days 
either confirming it is permanent or giving reasons of objective 
justification for the fixed term. 

collective agreements

7.10 There are provisions in the regulations for the four-year 
limitation on the use of fixed-term contracts to be varied. This can 
only be done either through a collective agreement with the union, 
or if terms and conditions are not collectively bargained, with the 
employees under a workforce agreement. 

7.11 The regulations provide that a collective or workforce 
agreement can vary the rules on the four-year limit by specifying 
one or more of the following:

■■  a limit on the total duration of successive fixed-term contracts

■■ a limit on the number of successive contracts 

■■  objective grounds justifying the renewal of fixed-term 
contracts.

7.12 Because the four-year limit can be varied by collective 
agreement, Prospect representatives may want to negotiate a 
shorter period, but should not consider lengthening it.
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unfair dismissal 
and redundancy

dismissal before termination date

8.1 If you are dismissed before the termination date of your fixed-
term contract you may be entitled to redundancy payments and/or 
to claim unfair dismissal, depending on your length of service. You 
may be able to sue for wrongful dismissal (see Section 9).

failure to renew

8.2 Under the Employment Rights Act 1996, failure to renew a 
fixed-term contract is a dismissal. This means that if your contract is 
not renewed at the end of the fixed term you may be able to claim 
a redundancy payment and/or compensation for unfair dismissal.

8.3 Until 2002 employers could insert clauses into the contract 
where the employee agrees to waive their right to bring a claim 
for redundancy or unfair dismissal at the end of the contract. Such 
clauses are no longer lawful and employees cannot sign away their 
rights in such a way.

redundancy

8.4 You may be entitled to a redundancy payment if the employer’s 
requirement for the work you did has ceased or diminished, if the 
business has closed down, or if your particular workplace has closed.

8.5 Statutory redundancy pay is calculated on the basis of one 
week’s pay for each year of employment between the ages of 21 
and 40; and a week and a half’s pay for each year of employment 
over the age of 40. A week’s pay is limited to £430 (as at February 
2013, the amount is increased each February). See Section 4.4 for 
rights to equal treatment for contractual redundancy pay.

8
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redundancy and consultation

8.6 By law, an employer who proposes to make 20 or more 
staff redundant over a 90-day period is obliged to consult with 
the recognised trade union. If there is no trade union then the 
employer must consult with other employee representatives. 
From April 2013 redundancies arising at the end of the fixed 
term contract will no longer count towards the threshold of 20 
to require collective consultation. However, if the contract is 
terminated early then it will still count.

unfair dismissal

8.7 In unfair dismissal cases, the employer must show the reason 
for dismissal is one of the following:

■■  misconduct

■■  capability/efficiency

■■  redundancy

■■  statutory requirement

■■  some other substantial reason.

8.8 The employer must show that they acted reasonably in 
dismissing you and that they followed a fair procedure. This should 
include giving adequate warning, clear instructions and reasonable 
discussion.

8.9 Employers need to consult with the individual employee in 
advance of the decision to dismiss in all cases of redundancy and 
unfair dismissal. Employers are also duty-bound to consider if there 
is alternative work available to offer. 

8.10 If a fixed-term contract is not renewed, employers are under 
a duty to consider if there is alternative work for the employee. 
If the employer fails to offer another job that is available the 
dismissal is likely to be found unfair by a tribunal.

8.11 Claims for unfair dismissal are taken to an employment 
tribunal and must be presented within three months of the dismissal.
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discrimination

8.12 If the reason for the non-renewal of a contract is on the 
grounds of a protected characteristic this will be unlawful under 
the Equality Act. For example, if a woman on a fixed-term contract 
does not have her contract renewed because she is pregnant this 
would be unlawful discrimination.
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wrongful 
dismissal

9.1 If the employer terminates your contract before the expiry 
of the fixed term and there is no provision in the contract to 
terminate with notice, you may be able to sue for wrongful 
dismissal. This is because the employer has made a contract to 
employ you for a fixed period and the employer could be in breach 
of contract if you are dismissed before the end of that period. This 
does not apply if the dismissal was for gross misconduct.

9.2 You could sue for breach of contract through the courts or at 
an employment tribunal. Because this is assessed by the court on 
the basis of your loss of income, you are under a duty to mitigate 
your loss, and income from any new employment will be taken into 
account.

notice

9.3 Most fixed-term contracts include a clause stating that either 
side can terminate the contract on proper notice. If there is a 
notice clause, the contract can be lawfully terminated before the 
end of the fixed term, and Section 9.1 would not apply. However if 
no notice or insufficient notice is given, you could sue for wages in 
respect of the notice period.

9.4 Sometimes there is an option to sue for wrongful dismissal in 
the county or Sheriff’s court or to take an unfair dismissal case to 
an employment tribunal. Which course to take will depend on the 
circumstances of the case and you should seek advice from your 
Prospect representative.

9.5 The employer is not required in law to give notice on the 
expiry of the contract, as it is assumed that both sides know that it 
will come to an end at a given date.

9
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negotiated 
agreements

10.1 In many organisations Prospect representatives have 
successfully negotiated agreements with the employer to limit the 
use of fixed-term contracts.

10.2 A local agreement may include some of the following:

■■ specific limits on the use of fixed-term contracts

■■ a reduction in the period allowed for an FTC without objective 
justification (see Section 6.7)

■■ specific circumstances in which they may be used, which 
should be limited to genuine short-term situations, eg 
maternity cover or a one-off short-term project

■■ provision to consult with the union on the use and non-
renewal of fixed-term posts

■■ commitments that the usual recruitment procedures will apply, 
including equal opportunities procedures

■■ equality of terms and conditions of employment

■■ equality of training, development, and appraisal opportunities

■■ clear procedures for conversion to indefinite term posts

■■ procedures for FTC workers to be notified of vacancies in the 
organisation and the right to apply for them

■■ agreement to monitor and review the use of fixed-term 
contracts

■■ require consultation with the employee well in advance of the 
end of the fixed term.

10.3 You should check with your Prospect representative to see 
if there is any negotiated agreement which will strengthen your 
position as a fixed-term contract employee.

10
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