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Introduction

Many Prospect members are facing an 
uncertain future. With the difficult economic 
situation challenging many private sector 
employers, and cuts in the public sector, 
redundancy is a real threat to members. 

This members’ guide addresses a number 
of employment law issues that arise in the 
context of redundancy, from identifying what 
a redundancy is through to discriminatory 
treatment and unfair dismissals. The guide 
also looks briefly at negotiating a redundancy 
policy.

The law as stated in this guide applies to 
members in England, Scotland and Wales. The 
law is somewhat different in Northern Ireland, 
the Channel Islands and the Isle of Man. 
Members in these areas should contact their 
negotiator for more information.

The guide can only give an overview of 
members’ rights in these situations and it is 
always best to seek expert advice through 
your Prospect representative or negotiator. 
Members should note that legal advice and 
workplace assistance is offered at Prospect’s 
discretion, and will be decided depending on 
the facts and merits of each case.
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1. Redundancy situations

1.1  A redundancy situation is where the 
employer no longer requires workers of a 
particular kind, for example where the job 
disappears or the workplace closes.

Definition of redundancy

1.2  The legal definition of redundancy in the 
Employment Rights Act 1996 provides that a 
redundancy exists where the dismissal of an 
employee is wholly or mainly attributable to 
the fact that the employer:

• has ceased, or intends to cease, carrying 
on business for the purpose of which the 
employee was employed, or

• has ceased, or intends to cease, carrying 
on that business at the location where the 
employee was employed, or

• no longer requires employees to carry out 
work of a particular kind, or

• no longer requires employees to carry out 
work of a particular kind at the place the 
employee was employed.

Redundancies are likely to occur where there 
is a closure of a business or workplace, or a 
diminishing need for employees to do the 
work.

1.3  In addressing whether there is a 
redundancy situation the tribunal has to 
consider the employer’s requirements for 
someone to do the job the employee was 
employed to do. The fact that the work may 
still exist is not necessarily the issue, but 
rather whether the employer decides to have 
it done. 

1.4  Where the work continues to be done but 
is shared out between other employees there 
can still be a redundancy situation, because 
there will be a need for fewer employees.

Fixed-term contracts

1.5  When a fixed-term contract comes to 
an end it will be a redundancy if the reason 
for the non-renewal of the contract is that 
there is no longer any need for an employee 
to do that work. For example, the end of 
a one-off project would be a redundancy 
situation, but if a maternity leave locum post 
comes to an end it would not be a redundancy 
situation because there is no reduction in the 
requirement for an employee. See Section 
4.9 for information about equal rights to 
contractual redundancy payments.
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2. Entitlement to redundancy payment

2.1  Employees who are dismissed because 
of redundancy will usually be entitled to a 
redundancy payment. This can either be a 
statutory payment at the minimum rate set by 
the law, or an enhanced contractual payment. 

2.2  o be entitled to a payment the employee 
must:

• be dismissed on the grounds of 
redundancy

• not have unreasonably refused suitable 
alternative employment (see Section 3), 
and

• meet the rules for a statutory or 
contractual redundancy payment (see 
Section 4).

Dismissal

2.3  There will be a dismissal in a legal sense if:

• the employer actually terminates the 
employment

• the employee resigns because the 
employer has committed a repudiatory 
breach of contract (constructive dismissal)

• a fixed-term contract is not renewed.

Any dismissal will be presumed to be on the 
grounds of redundancy where there is a 
redundancy situation as described in Section 1.
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3. Suitable alternative employment

3.1  An employee loses the right to 
a redundancy payment if they have 
unreasonably refused suitable alternative 
employment. 

Suitable and reasonable

3.2  It is often difficult to judge what amounts 
to suitable alternative employment and it will 
be for a tribunal to determine on the facts of 
each case what is suitable. 

3.3  Where the work is very similar, or uses 
the same skills and experience, with the same 
terms and conditions, it is likely to be suitable. 
But if there is a significant change in duties or 
terms and conditions it may not be found to be 
suitable. 

3.4  The employee’s personal circumstances 
will also be relevant in determining if they have 
been unreasonable in refusing such an offer. 
For example, a small change in hours of work 
may be more difficult for someone with caring 
responsibilities than for others without such 
responsibilities.

3.5  If an employer insists that a job is suitable 
alternative employment, the only way of 
testing this will be for the employee to refuse 
the offer and then take a claim through an 
employment tribunal. This is clearly a risky 
strategy and advice should be sought from 
your Prospect full-time officer before any 
decisions are taken. 

3.6  In order to avoid the dismissal being unfair 
(see Section 10), an employer will be under a 
duty to offer any alternative work which the 
employee may be able to do, and this could be 
at a lower grade. If the employee refuses the 
offer in these circumstances they should still 
be entitled to a redundancy payment because 
it would not be suitable. 

Trial periods

3.7  Where a different job is offered to avoid 
redundancy the employee is entitled under 
the law to a four-week trial period in the new 
post. 

3.8  If the employer decides that the trial 
period has been unsuccessful and dismisses 
the employee during or at the end of the 
trial period for a reason connected with 
the difference in the job (for example, the 
employer decides the employee is not 
suited to the post), the employee is entitled 
to be paid the redundancy payment. The 
termination date will be treated as being the 
date the original position ended. 

3.9   If the employee decides to resign during 
or at the end of the trial period they will be 
entitled to the redundancy payment, unless 
the employer can establish that by rejecting 
the job under trial they have unreasonably 
refused an offer of suitable alternative 
employment.
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3.10  The statutory four-week trial period can 
only be extended where a longer period is 
required for re-training. This must be agreed 
in writing before the trial period starts. 

3.11  However, there is nothing to stop the 
parties contractually agreeing a longer trial 
period. Great care needs to be taken to ensure 
that the contract safeguards the employee’s 
rights to a redundancy payment should the 
trial not work out.
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4. Redundancy payments

4.1  All employees with over two years’ 
continuous employment will be entitled to a 
statutory redundancy payment, but the majority 
of Prospect members will also be entitled to 
enhanced contractual redundancy pay. 

Statutory redundancy payments

4.2  Employees who have been dismissed 
because of redundancy, and have not 
unreasonably refused suitable alternative 
employment, will be entitled to a statutory 
redundancy payment if they have two or more 
years’ continuous employment.

4.3  Crown employees are not entitled 
to statutory redundancy payments but 
will at least be entitled to equivalent or 
better provision under the Civil Service 
Compensation Scheme.

4.4  Statutory redundancy payments are 
calculated depending on the age and length of 
service of the employee. The formula is:

• for each year worked over the age of 41 – 
one and a half week’s pay

• 22 or older but under 41 – one week’s pay

• for each full year you were under 22 – half 
a week’s pay.

4.5  Only a maximum of 20 years will count 
and a week’s pay is limited to £508. The 
maximum statutory redundancy payment 
is therefore £15,240 (as from 6 April 2018, 
updated each year).

4.6  The employee loses the right to a 
redundancy payment if they have not made a 
written claim for payment to the employer or 
presented a claim to the employment tribunal 
within six months of the effective date of 
termination, or made a claim to the tribunal 
for unfair dismissal within three months of the 
termination.

Contractual redundancy 
payments

4.7  Many employees, and most of those 
working in organisations and companies 
where Prospect is recognised, will have 
significantly better contractual redundancy 
rights than the statutory minimum.

4.8  Many employers will also have contractual 
notice periods, which may be longer for 
redundancy dismissals than in other situations. 
Pay in lieu of all or part of the notice period is 
often paid.

Fixed-term contracts and 
equal redundancy

4.9  Some employers exclude fixed-term 
contract staff from the right to contractual 
redundancy payments. As employees on 
fixed-term contracts are entitled to equal 
treatment with comparable permanent staff 
this may be unlawful, unless the employer can 
objectively justify the difference in treatment. 
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See the Prospect Members’ Guide to Fixed-
Term Contracts for more information.

Age discrimination and 
redundancy pay

4.10  Age discrimination legislation outlaws 
discrimination on grounds of age unless 
the less favourable treatment can be 
justified. However, the legislation specifically 
states that age banding within a statutory 
redundancy scheme is not unlawful. 

4.11  The legislation also provides that 
enhanced contractual redundancy payment 
schemes will not be unlawful if they are 
broadly based on the statutory scheme, but 
allow for a higher multiplier or where there is 
no limit on the amount of a week’s pay.

Tax issues

4.12  This guide cannot cover all the complex 
issues around taxation of redundancy or 
termination payments. In each case you 
should seek advice from your Prospect full-
time officer or tax adviser.

4.13  The starting point for assessing 
payments on termination is to work out 
what they represent, as employers often roll 
up various payments into one termination 
payment, but the different elements of the 
payment will be subject to different tax rules. 
The general position is that any payments 

due under the contract of employment, such 
as pay in lieu of notice or holiday pay, will be 
subject to tax and national insurance in the 
usual way.

4.14  Redundancy pay itself will be subject to 
tax, but the first £30,000 of such a payment 
will usually be exempt from tax. New rules 
from April 2018 mean that if there has not 
been a payment for a notice period, or 
payment made in lieu of notice, an amount of 
any termination payment will be deemed to be 
for notice and will be subject to tax (even if it is 
less than £30,000).

Any other payment that is expressly for 
compensation for loss of employment will 
be subject to the same rules. However if a 
termination payment is because of injury or 
disability, it may be entirely exempt from tax.

4.15  For more information see www.hmrc.
gov.uk/guidance/redundancy-factsheet.pdf
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5. Mobility

5.1  Where the contract of employment 
contains a mobility obligation and the 
employer decides to transfer the employee 
to a new workplace, there is unlikely to be any 
entitlement to a redundancy payment if the 
employee chooses not to go.

5.2  Whilst a workplace that closes would 
result in a potential redundancy situation, 
the Court of Appeal has confirmed that an 
employer is entitled to rely on a mobility 
clause in the employee’s contract, rather 
than making them redundant. If the employer 
invokes a valid mobility clause there would be 
no dismissal. The precise nature of the clause 
needs to be considered in each case, to be 
clear on the degree of flexibility available to 
the employer.

5.3  There may, however, be legal issues about 
the manner in which a mobility obligation is 
invoked. In all cases:

• there should be reasonable notice of a 
transfer

• discretionary relocation expenses must 
not be applied in such a way as to make it 
impossible for the employee to move

• the mobility obligation must not be 
imposed vexatiously or unfairly.

5.4  The use of a mobility clause might be 
discriminatory. For example, if the clause has 
a disproportionate impact on the grounds of 
race or sex and the employer cannot justify 
their actions, this would be unlawful under the 
equality legislation. 

5.5  The law on this issue is complex and 
members should seek detailed advice from 
their Prospect representative or full-time 
officer if they face compulsory relocation. See 
the Prospect Employment Law briefing on 
mobility (available at https://library.prospect.
org.uk/id/2007/00592) for more information.
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6. Consultation with trade unions

6.1  An employer who proposes to make 20 
or more employees at one establishment 
redundant over a 90-day period is under a 
statutory duty to consult with a recognised 
trade union. If no union is recognised by the 
employer, they must consult with employee 
representatives. The statutory consultation 
provisions do not cover crown employees, 
but departments and agencies should apply 
similar provisions.

Information to be provided

6.2  The employer must disclose in writing to 
the union the:

• reasons for the proposals

• numbers and descriptions of employees 
they propose to make redundant

• total number of employees of that 
description at that establishment

• proposed method of selection for 
redundancy

• proposed method of carrying out the 
dismissals, including the period over which 
they will take effect, and

• proposed method of calculating the 
amount of redundancy payment.

Consultation

6.3  Consultation must be undertaken 
‘with a view to reaching agreement’ and ‘in 
good time’. Where there are 100 or more 
redundancies proposed within the 90-day 

period the consultation must begin at least 
45 days before the first dismissal takes effect. 
In any other case it must be at least 30 days 
before. 

6.4  The consultation must include discussion 
on ways of:

• avoiding the redundancies 

• reducing the numbers being dismissed

• mitigating the consequences of the 
dismissals.

If an employer fails to consult, the union can 
bring a claim to the employment tribunal. 
The tribunal can award up to 90 days’ pay for 
each employee who has been dismissed or 
was proposed to be dismissed (known as a 
protective award).

6.5  Where a redundancy policy is agreed with 
the union, the employer should comply with 
any more detailed consultation procedures 
contained in the policy.
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7. Rights during the notice period

7.1  Once the formal notice period has begun, 
the employee has a right to time off to look 
for work. There are special provisions if the 
employee wishes to leave before the expiry of 
the notice.

Time off to look for 
work or training

7.2  Employees with more than two years’ 
continuous service who are under notice 
of redundancy are entitled to a reasonable 
amount of time off work to look for new 
employment or to arrange training.

7.3  The time off must be paid but under 
statutory provisions this is limited to a 
maximum of 40% of a week’s pay. In many 
workplaces Prospect has negotiated for more 
paid time off. 

Leaving before notice expires

7.4  Once the employer has given formal 
notice of redundancy, the employee may 
decide they want to leave before the notice 
expires, perhaps if they find another job. There 
are complicated statutory rules about giving 
counter-notice in these circumstances so it is 
best to get detailed advice.

7.5  An employee who wants to leave before 
the date given by the employer can give 
written counter-notice of an earlier leaving 
date. This can only be done where the 

employer has given actual notice to terminate 
the contract (a warning of redundancy is not 
enough).

7.6  The employee’s counter-notice must 
be given during the period equivalent to 
the statutory or contractual notice period 
(whichever is longer) prior to the notified 
termination date. For example, if the 
employee is entitled to three months’ notice 
under their contract, and the employer has 
given six months’ notice of redundancy, the 
counter-notice can only be issued in the last 
three months. If the employee leaves earlier 
they lose the right to a redundancy payment.

7.7  An employee who has given valid counter-
notice will be taken as having been made 
redundant on the date the counter-notice 
expires, unless the employer issues a further 
counter-notice.

7.8  The employer can give a notice 
challenging the employee’s counter-notice. 
This notice must be in writing and given to 
the employee before their counter-notice 
would have expired. It must state that the 
employer requires the employee to withdraw 
the counter-notice and to work the full notice 
period, and that unless the employee complies 
the employer will contest any liability for 
redundancy payment. 

7.9  If the employee does not accept the 
employer’s rejection of their counter-notice 
and leaves anyway, they are still deemed 
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to have been made redundant on the date 
that the employee’s counter-notice expired, 
but they are not automatically entitled to a 
redundancy payment. It will be for a tribunal to 
decide whether it is just and equitable for the 
employee to receive the redundancy payment 
in full or in part, taking account of the reasons 
of the employee and employer. 
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8. Equality and redundancy

8.1  Discrimination law issues may arise 
in several areas in a redundancy situation 
including seeking alternative employment or 
selection for redundancy.

Redundancy during 
maternity or adoption

8.2  Where an employee is being made 
redundant during a period of maternity or 
adoption leave, they must be offered any 
suitable available vacancy with the employer. 
In this case the new job must be both suitable 
in relation to the employee and appropriate 
for them to do. The terms and conditions of 
the new job must not be substantially less 
favourable than the old job. 

8.3  If the employer fails to offer a suitable 
available vacancy the employee will be able 
to claim automatically unfair dismissal and 
maybe sex discrimination. This effectively 
gives the person on maternity or adoption 
leave precedence over other workers at risk of 
redundancy. 

Discriminatory selection 
for redundancy

8.4  It is unlawful to select an employee 
for redundancy on the grounds of their 
race, gender, disability, sexual orientation, 
gender identity, religion/belief, or age. The 
discrimination may be either direct or indirect.

8.5  It will be indirectly discriminatory 
if the selection criteria has an adverse 
disproportionate impact on one protected 
group which is not a proportionate means 
of achieving a legitimate aim. For example, it 
would be unlawful under the sex discrimination 
provisions to select part-time employees for 
redundancy over full-time colleagues, as the 
majority of part timers are likely to be women. 

8.6  Dismissals based on discriminatory 
criteria or procedures will be unlawful under 
the discrimination laws as well as potentially 
unfair (Section 10).

Offering alternative employment

8.7  Employers are under a duty to offer any 
alternative employment that is suitable for an 
employee facing redundancy. It is important 
that they do not discriminate in offering other 
work or retraining. 

8.8  For example, if an employee with a 
disability is precluded from applying for an 
alternative job because of the impact of their 
disability, the employer will be under a duty 
to consider any reasonable adjustments 
that could be made to the working practices 
or arrangements in order to overcome the 
disadvantage to the disabled employee. 

8.9  See the Prospect Members’ Guide to 
Equal Opportunities and the Law for more 
information.
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9. Public sector equality duties

9.1  Under discrimination legislation, public 
authorities are required to have ‘due regard’ 
to the impact their policies may have in 
respect of race, sex, disability, age, gender 
reassignment, pregnancy and maternity, 
sexual orientation and religion and belief. 
They must work positively towards ensuring 
equality, which they are under a duty to 
promote. 

9.2  Guidance issued by the Equality and 
Human Rights Commission stresses: “The 
equality duties are legal obligations which 
should remain a priority, even in times 
of economic difficulty. The duties are an 
invaluable tool to help ensure that decisions 
do not create or perpetuate inequality.”

Equality analysis

9.3  Public authorities should undertake an 
analysis of the impact on equality before 
deciding to make redundancies. This should 
consider the impact on services and on 
employment of their workers, in relation 
to the protected characteristics under the 
legislation. This analysis was previously 
referred to as an Equality Impact Assessment 
(EIA). Organisations should continue to use 
this method of analysis where it has proved 
useful in the past.

9.4  The analysis should:

• consider all relevant information

• gather and analyse data on how potential 
decisions would affect protected groups

• include consultation with employees and 
service users

• ensure decisions are informed

• be robust

• be published.

9.5  For example, the race equality duty would 
require a public sector employer to consider 
the potential impact of redundancies or 
reductions in service on race relations. As the 
guidance from EHRC points out, if a selection 
criteria for redundancy based on length of 
service disproportionately affected black and 
minority ethnic staff this could be indirectly 
discriminatory, as well as potentially leading to 
a sense of grievance in the local community.

9.6  There are provisions in the public sector 
duties for treating disabled workers more 
favourably, for example in offering alternative 
work, which do not apply to any other 
protected characteristics. 

9.7  Prospect representatives in the public 
sector should always press their employers to 
undertake a full EIA whenever redundancies 
are being considered. 

9.8  The EIA should be done by the employer 
in consultation with the union. The method 
of undertaking the assessment and the 
outcome should be shared fully with union 
representatives. 
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9.9  In looking at the impact of redundancies 
the following points should be considered:

• the impact in relation to all the protected 
characteristics

• whether the redundancy 
disproportionately affects one or more of 
the protected groups, and

• if it does, analyse the reasons for this effect

• consider alternatives, or at least take 
action to mitigate the impact 

• is the selection process discriminating?

• are there discriminatory factors in the 
selection criteria?

• is redeployment or retraining being offered 
equally to all workers?

• there should be a clear mechanism for 
reporting the outcome of the assessment 
to unions and employees

• a strong commitment to avoiding and 
mitigating the impact of redundancies 
should be adopted.

Contact your Prospect representative for 
more information.

Enforcement

9.10  If a public sector employer fails to 
comply with the equality duties, the EHRC 
may be able to take enforcement proceedings. 
Alternatively there may be scope to apply 
to the High Court for judicial review of the 
employer’s actions.

Private sector employers

9.11  Private sector employers providing 
public services are also covered by the public 
sector equality duties, but only in respect of 
providing services, and not in respect of their 
employment practices. 

9.12  Whilst most private sector employers are 
not specifically covered by the requirement 
to assess their policies for equality impact, 
they are still covered by the discrimination 
legislation. It is good practice for private 
sector employers to undertake a similar 
assessment. It will also help them to ensure 
that their redundancy procedures do not 
discriminate against groups of workers.

9.13  Prospect representatives should 
encourage their employers to assess 
the impact on protected groups of any 
redundancy plans.
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10. Unfair dismissal

10.1  Dismissal in a redundancy case may also 
be an unfair dismissal. In some cases it will be 
automatically unfair to make an employee 
redundant if they have been selected on 
certain prohibited grounds. In all other cases 
the ordinary unfair dismissal provisions will 
apply, which require the employer to act fairly 
in all the circumstances. 

‘Automatic’ unfair dismissal

10.2  If an employee is dismissed for 
redundancy, but there were other employees 
to whom the redundancy factor applied who 
were not made redundant, and the reason 
the employee was selected was a prohibited 
reason, the dismissal will be automatically 
unfair. 

10.3  The prohibited reasons for automatically 
unfair dismissal include:

• pregnancy, maternity or the taking of 
parental or family leave

• health and safety activities

• trade union membership or activities

• making a protected disclosure in the public 
interest (whistleblowing)

• being a statutory employee representative 
or pension scheme trustee

• attempting to assert a statutory right.

Selection for redundancy on all these grounds 
will make the dismissal automatically unfair. 
In these special cases the employee does 
not have to complete two years’ continuous 

employment as they would with ‘ordinary’ 
unfair dismissal cases.

‘Ordinary’ unfair dismissal

10.4  Employees who have more than two 
years’ service can bring a claim for unfair 
dismissal. There are four potential issues 
which might make a redundancy dismissal 
unfair. These are if:

• there was not a genuine redundancy 
situation

• the employee was unfairly selected for 
redundancy

• there was inadequate consultation with the 
employee and the union

• the employer fails to seek alternative work 
for the employee.

Genuine redundancy situation

10.5  Section 1 sets out the circumstances 
where there is a redundancy situation. If 
an employee is dismissed purportedly for 
redundancy, but it then turns out that there 
was no redundancy situation, the dismissal will 
usually be unfair. 

Unfair selection

10.6  If the employer has not gone through 
a fair selection process then the dismissal 
may be unfair. In assessing the fairness of a 
selection, a tribunal will need to assess three 
issues:
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• to identify the pool to which the selection 
criteria were applied, that is the group 
of employees who could potentially be 
identified for redundancy

• to decide whether the criteria for selection 
were objectively chosen

• to consider if the criteria were fairly 
applied.

Many employers will apply a range of 
selection criteria such as skills, knowledge, 
length of service, attendance records, etc. 
The criteria and how they are to be applied 
should be the subject of consultation with 
the union. There should be care to ensure 
that the criteria are not discriminatory, for 
example reliance on attendance records may 
disadvantage disabled employees.

Lack of consultation

10.7  For the dismissal to be fair the employer 
must consult with the individual before making 
a decision. This will usually require warnings of 
a potential redundancy situation, publication 
of the criteria to be applied, discussions with 
the individual about ways to avoid or minimise 
the redundancy, and the opportunity for the 
employee to challenge the selection process. 
The employer should comply with any agreed 
redundancy policies on the procedures to be 
followed.

10.8  Where there are 20 or more redundancies 
over a 90-day period the employer must consult 
the trade union (see Section 6). However, even 

where there are less than 20 redundancies a 
tribunal may make a finding of unfair dismissal if 
the employer has not consulted the union.

Duty to offer alternative 
employment

10.9  Any failure by the employer to offer 
alternative employment to an employee faced 
with redundancy will be likely to make the 
dismissal unfair. An employer should actively 
seek alternative work for the employee 
and should bring suitable vacancies to their 
attention. The duty to consider alternative 
work will extend to lower graded posts, as 
in some cases the employee may prefer to 
take such a post to being made redundant. 
However, if an employee refuses a lower grade 
job this should not count as an unreasonable 
refusal of suitable alternative employment (see 
Section 3).

10.10  See Section 8 for the special rules 
concerning employees on maternity or 
adoption leave and for disabled employees. 

Compensation

10.11  Compensation for unfair dismissal 
is in two parts – the basic award and the 
compensatory award.

10.12  The basic award depends on age and 
length of service and is the same as the statutory 
redundancy payment (see Section 4.4).
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10.13  The compensatory award is based 
on the actual financial loss involved in being 
dismissed. It will include loss of earnings, 
pension loss and expenses in looking for work, 
subject to a maximum of one year’s pay or 
£83,682 whichever is lower (as from April 2018, 
reviewed each year).

10.14  In redundancy cases the compensation 
awarded for unfair dismissal is offset by 
the amount of any lump sum redundancy 
payment made to the employee. So if a 
contractual redundancy payment came to 
more than a tribunal could award for unfair 
dismissal the employee would not get any 
compensation even though the dismissal was 
unfair.
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11. Employment tribunals and courts

11.1  Claims may be brought to employment 
tribunals to enforce payment of a redundancy 
payment or for unfair dismissal or 
discrimination claims. 

Internal appeals

11.2  The employee should always use the 
employer’s internal appeal process to resist or 
challenge any dismissal.

11.3  If the employee has not appealed against 
the dismissal when they had the opportunity, 
and later decides to bring a claim for unfair 
dismissal, their compensation could be 
reduced by up to 25%.

Time limits

11.4  Even though the employee should use 
the employer’s appeal process, members 
need to be aware that the time limits for 
bringing a claim to the employment tribunal 
will not be extended by the appeal process. 
The time limit will run from the effective date 
of termination, that is the last actual day of 
employment.

11.5  The time limit for unfair dismissal, 
including those claims arising from an unfair 
redundancy, is three months from the last day 
of employment. For example, if an employee is 
made redundant with effect from 15 June the 
time limit would be 
14 September.

11.6  Before presenting a claim to the 
employment tribunal, the employee must 
make an application for Early Conciliation 
through ACAS. This must be done within three 
months of the effective date of termination 
of employment. If the claim is not settled at 
this stage, ACAS will issue a certificate to say 
conciliation has failed. This will be necessary 
to make a claim to the tribunal.

11.7  The period in early conciliation 
effectively stops the clock for presenting 
the formal claim to the ET. The rules on this 
are complicated and members should seek 
more advice from their negotiator and see 
Prospect’s employment law briefing on early 
conciliation at: https://library.prospect.org.
uk//download/2014/00489.

11.8  The time limit can only be extended in 
very exceptional cases. For unfair dismissal 
cases, extension would only be allowed where 
it was not reasonably practicable to make the 
claim in time. For discrimination cases the 
tribunal can only extend the time limit where it 
is just and equitable to do so. 

Redundancy payments

11.9  If an employer has not paid a statutory 
redundancy payment, a claim should be 
made to the employment tribunal within six 
months of the effective date of termination of 
employment.
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11.10  Claims for non-payment of a 
contractual redundancy payment of up to 
£25,000 can be pursued in the employment 
tribunal as a breach of contract claim arising 
on termination of employment. A claim must 
be presented within three months of the 
termination date. 

11.11  Claims for redundancy pay above 
this amount need to be brought in the civil 
courts (ie the County/High Court in England 
and Wales and the Sheriff’s Court/Court of 
Session in Scotland). The time limit for these 
claims is six years from the breach in England 
and Wales and five years in Scotland.

11.12  Advice should always be sought from a 
Prospect full-time officer wherever there is 
a likelihood of a tribunal claim being required. 
Members should note that legal advice and 
workplace assistance is offered at Prospect’s 
discretion, and will be decided depending on 
the facts and merits of each case.
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12. Insolvency of employer

12.1  If the employer becomes insolvent, the 
Government’s National Insurance Fund will 
pay some debts owed to an employee on 
redundancy. These include:

• the statutory redundancy payment

• up to eight weeks’ arrears of pay

• pay in lieu of statutory notice, and

• holiday pay.

12.2  1A week’s pay in each case is limited to 
£508 (at 6 April 2018, reviewed annually).

12.3  To make a claim the employee must 
fill in form RP1 and give it to the appointed 
insolvency practitioner for the company. The 
claim will then be passed to the Redundancy 
Payments Office.

12.4  Any contractual redundancy payment 
or other payments you may be owed are 
not paid by this Fund. These debts should 
be claimed from the Insolvency Practitioner 
and you will be recorded as a creditor of the 
company. Unfortunately, in many cases there 
may not be enough money to pay claims once 
the company’s assets are liquidated.

13.5  Pensions and insolvency

12.6  Your employer may have operated 
a pension scheme. If this was a defined 
contribution scheme then these funds would 
have been held separately from your employer 
and therefore be protected.

12.7  If you were in a defined benefit scheme 
then you may qualify for assistance from 
the Pension Protection Fund if there is any 
shortfall. For more information, visit www.
prospect.org.uk/help-at-work/pensions-
retirement/pension-protection-fund.
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13. Redundancy policies

13.1  Prospect representatives should always 
seek to ensure that a redundancy policy is 
in existence well before redundancies are 
envisaged. The policy should set out how 
the company intends to handle any future 
redundancies.

13.2  ACAS produces a guide on ‘Handling 
Redundancies’ which can be downloaded from 
http://www.acas.org.uk/?articleid=1611. The 
guide recommends that employers seek a 
formal agreement on handling redundancies 
with the union in their workplace.

13.3  The ACAS guide recommends that a 
policy should include:

• an introductory statement of intent 
towards maintaining job security, wherever 
practicable

• details of the consultation arrangements 
with any trade union or employee 
representatives

• the measures for minimising or avoiding 
compulsory redundancies

• general guidance on the selection 
criteria to be used where redundancy is 
unavoidable

• details of the severance terms

• details of any relocation expenses, 
hardship or appeals procedures, and

• helping redundant employees obtain 
training or to search for alternative work.

13.4  The ACAS guide states that the 
measures for minimising or avoiding 
compulsory redundancies may include:

• natural wastage

• restrictions on recruitment

• retraining and redeployment to other parts 
of the organisation

• reduction or elimination of overtime

• introduction of short-time working or 
temporary lay-offs (where provided for 
in the contract of employment or by an 
agreed variation of its terms)

• seeking applicants for early retirement or 
voluntary redundancy, and

• termination of the employment of 
temporary or contract staff.
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14. Further information

Employment rights 
and redundancies

• Prospect website including Prospect 
Pension Briefing 
www.prospect.org.uk

General information on 
redundancy rights

• Worksmart from the TUC 
www.worksmart.org.uk/rights/
redundancy

• Direct Gov 
www.gov.uk/redundant-your-rights

• ACAS Guide to Handling Redundancies 
www.acas.org.uk/?articleid=1611

Equality proofing

• Equality and Human Rights Commission 
www.equalityhumanrights.com

Insolvency of employer

• Insolvency Service guidance 
bit.ly/insolve_redundancy

• Pension Protection Fund 
www.pensionprotectionfund.org.uk

Taxation and welfare benefits

• HMRC guidance on taxation and 
redundancy pay 
www.gov.uk/redundant-your-rights/
redundancy-pay

• Advice on jobseekers’ allowance and other 
welfare benefits 
www.gov.uk/browse/working/finding-job
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